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In Texas state court, there are very few options for defendants to escape a suit early in litigation, even for meritless
claims.

There is, however, one procedural mechanism that defense attorneys often overlook that can be used to dismiss
meritless claims, limit discovery and even provide immediate appellate review. That mechanism is a special
appearance.

A special appearance is Texas’ equivalent to a motion to dismiss for lack of personal jurisdiction, yet because Texas’
test for personal jurisdiction can create overlap between jurisdiction and merits, special appearances can be used in
certain cases to dismiss meritless claims.

A recent case from Fort Worth, Texas, highlights the use and benefits of a special appearance to meritless claims.
The case, Hilton Franchise Holding LLC v. Peguero, involved allegations that Hilton controlled property where a
construction worker was killed. Hilton, however, did not actually control the property. !

Rather than going through costly discovery and waiting until summary judgment to get the claims dismissed, Hilton
filed a special appearance, asserting that it did not control the property.!%

While the Tarrant County District Court overruled Hilton’s special appearance, Hilton took advantage of the right to
immediate appellate review, and the Texas Court of Appeals for the Second District reversed and rendered
judgment in Hilton’s favor on Nov. 27. Hilton thus escaped this suit and obtained favorable judgment fairly early in
litigation, without having to go through costly discovery. 3!

Many Texas litigators overlook this useful application of a special appearance by not considering the factual merits of
a case when assessing whether to challenge personal jurisdiction. As a result, cases that could have been disposed
of quickly end up unnecessarily continuing forward with litigation.
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This is not a small oversight either. The difference between dismissing meritless claims at the onset of a case and
dismissing them later, through summary judgment or trial, can be millions of dollars in attorney fees and years of
litigation that can be disruptive and burdensome.

For this reason, this article will discuss why special appearances are often underutilized by litigants, and how Texas
attorneys can use special appearances to obtain quicker and cheaper dismissals for their out-of-state clients.

Normal avenues of dismissal can be costly and ineffective in Texas.

At the outset, it should be noted that the Texas Rules of Civil Procedure are drafted in a way that makes it difficult to
dismiss claims in the early stages of litigation. Texas public policy supports providing all citizens access to court to
remedy wrongs committed against them.[*!For this reason, Texas law leans against early dismissal and errs on the
side of allowing claims to move forward.

While Texas has a motion to dismiss on the pleadings — a Rule 91a motion[®] — Texas courts won’t grant such a
motion unless a plaintiff’s petition fails to give fair notice of their claim under Texas’ liberal pleading standard!®lor the
petition establishes a clear legal bar, i.e., it affirmatively alleges facts showing that the claim fails.[”]

It is thus fairly easy for Texas plaintiffs to plead around a Rule 91a motion by including just enough details to allow a
defendant to know what their claims are generally about, and not include facts that would undermine the claims.

Additionally, Rule 91a further deters defendants from moving to dismiss through a fee-shifting provision that allows
courts to award fees to a plaintiff if a Rule 91a motion is denied. (8!

Due to the low likelihood of success and the risks associated with Rule 91a motions, Texas litigants’ main tool to
dismiss meritless claims is often a summary judgment motion.[®! The Texas rules do not limit when a party can move
for summary judgment, so parties technically are free to move as soon as a case is filed.

However, unless a summary judgment motion involves a pure question of law — like interpreting an unambiguous
contract!'® — Texas courts are reluctant to grant summary judgment without allowing a plaintiff to first engage in
some discovery.

Indeed, for some summary judgment motions, the Texas rules specifically require an adequate time for discovery to
pass before a court can consider the motion. ™

Discovery is often expensive and time-consuming,'?and absent a fee-shifting agreement or statutory provision, the
costs of discovery cannot be recovered from the other side.'"3 Thus, while summary judgment motions may be a
viable mechanism to dismiss meritless claims, a defendant will likely incur expensive discovery costs before such a
motion will be considered.

Special appearances provide a useful tool for out-of-state defendants to dismiss meritless claims.

A special appearance can provide an additional avenue for out-of-state defendants to dismiss meritless claims, but
special appearances are often overlooked by litigants.

Texas attorneys often ignore the merits of a plaintiff’s claims when assessing personal jurisdiction and considering
whether to challenge personal jurisdiction. This reasoning is based on a misunderstanding of Texas case law
holding that a defendant cannot defeat personal jurisdiction by showing that a plaintiff’s claims lack merit.['4]

While it is true that a defendant cannot defeat personal jurisdiction simply by showing the merits of a plaintiff’s claim
fails, if a defendant is not subject to general personal jurisdiction in Texas — i.e., they are not domiciled in Texas —
that defendant may be able to defeat personal jurisdiction by showing that the facts needed to establish liability
against the defendant do not exist.['®]

Specifically, the Texas Supreme Court’s test for specific jurisdiction is whether there is a substantial connection
between a defendant’s contacts with the state of Texas and the operative facts of a Iitigation.“e] The operative facts
of a litigation are those facts that will be the focus of trial to prove liability.['”]



This means that to defeat personal jurisdiction, out-of-state defendants can show that the facts necessary to prove
liability — i.e., the operative facts — did not occur, even though arguments about lack-of-liability facts normally go to
the merits of a claim and not personal jurisdiction.

For instance, in a product liability case, a defendant that did not design, manufacture or sell the product at issue can
defeat personal jurisdiction by showing that it did not sell, design or manufacture the product at issue.['8]

Similarly, in a case involving third-party criminal conduct, a defendant can defeat personal jurisdiction by showing
that it did not control the property where the crime occurred, since Texas requires a plaintiff to prove that a

defendant controlled the property where a crime occurred before imposing liability for failure to prevent that crime.
[19]

Finally, in a fraudulent transfer case, a defendant can defeat personal jurisdiction by showing that there was, in fact,
no actual transfer of assets from one party to another. 29

At first glance, each of these arguments appears to address the merits of the plaintiffs’ claims rather than
jurisdiction. Yet, because Texas’ specific jurisdiction test focuses on operative facts — again, the facts necessary to
show liability — there is often overlap between the merits and jurisdiction.

And while personal jurisdiction cannot be defeated simply by showing that a plaintiff’s claims lack merit, it is
completely permissible to attack a fact to overcome personal jurisdiction, even though attacking the fact may also
show a lack of merit.[2"]

Thus, for essentially the same reasons each of the claims above lack merit, the courts in those cases also lack
personal jurisdiction and should dismiss the claims early in litigation for lack of personal jurisdiction.

Special appearances also provide additional protections that make them more efficient and effective than Rule 91a or
summary judgment motions.

First, a defendant can use a special appearance to limit discovery and avoid the associated costs. Once a defendant
files a special appearance, discovery should be limited to jurisdictional issues that are relevant to resolving the
special appearance.[??]

Second, in attacking jurisdiction, a defendant is not bound by a plaintiff’s allegations, but rather is allowed to attack
and contradict a plaintiff’s allegations with evidence.[?3]

Third, unlike summary judgment,[?*lthe Texas rules provide an automatic right to immediate interlocutory appeal if a
trial court denies a special appearance.[2% Thus, if a defendant believes a trial court wrongfully denied a special
appearance, it can immediately appeal that denial rather than incurring all of the costs associated with litigation and
appealing after trial.

Finally, Texas judges are often more inclined to grant special appearances than motions for summary judgment
because the dismissal is without prejudice to refiling in a different jurisdiction.[26]

However, from our experience, if a Texas court grants a special appearance based on a claim being factually
meritless, plaintiffs are unlikely to refile in a different state because they have already had one court find that their
claims are essentially meritless.

Accordingly, special appearances provide a useful — albeit often overlooked — tool for out-of-state defendants to
escape meritless claims early in litigation, and Texas litigants should be more willing to use this tool to seek early
dismissal for claims brought against out-of-state defendants.
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