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BLOG

Shifting the Focus: Growing Risks of Class Action Litigation
in Lieu of CFPB (Non)-Enforcement

MARCH 26, 2025

Regulation E (Reg E) establishes the basic rights, liabilities, and responsibilities of consumers who use electronic

funds transfers (EFTs) and remittance transfer services, and of the financial institutions or others that offer these

services.

Since the start of the Trump administration, much of the CFPB’s ongoing rulemaking and enforcement activity has

been put on pause. But state agencies, nonprofits, and individual plaintiffs appear to be stepping in to fill the gaps

left by the CFPB.

Where regulatory agencies may be less active as a result of the new administration, there is an increased risk of

civil class action suits targeted at the same alleged violations.

Since 2010, the CFPB has been the primary enforcer of the federal consumer protection laws, recovering over $20

billion for American consumers.  But under the new Trump administration, the Bureau’s investigative and

regulatory-enforcement capabilities have been scaled back.  As discussed in prior editions of the Reg E Reader,

state governments and nonprofit entities have rushed to fill this perceived gap in the Bureau’s enforcement

agenda.

But that void is also being filled by private litigants. Since the new administration kicked off on January 20, 2025,

federal courts have seen a flurry of private, consumer-led class actions asserting violations of the Electronic Fund

Transfer Act and Reg E, which explicitly provide a private cause of action for civil liability. 15 U.S.C. § 1693m. Class

action complaints have already been filed in Massachusetts,  California,  Kansas,  Virginia,  and Mississippi,

 blending federal consumer protection claims with common-law tort and contract claims, in addition to parallel

claims under state unfair-competition and deceptive-trade-practices statutes.

These filings could be the first signs of a larger shift in consumer action. Last month, the Senate Committee on

Banking, Housing, and Urban Affairs minority staff released a report showing that the average daily volume of

consumer complaints processed by the Bureau dropped by 80%.  On average, nearly 8,000 consumers per day

file complaints with the CFPB. Without the CFPB to address their concerns, they are likely to turn to plaintiffs’

lawyers with their claims, often sounding in financial fraud or discrimination.  This approach can be contrasted with
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that of prior years, when plaintiffs’ lawyers often piggybacked on issues that were brought by the government and

turned them into litigation opportunities.

The resulting consumer class action suits pose different risks from those of an agency enforcement action. Recently

filed class actions have sought state-law punitive and special damages, pre- and post-judgment interest, class-

specific statutory damages, and treble damages under 15 U.S.C. § 1693f(e). Especially if the class size is large,

consumer class actions can result in much-steeper financial liabilities, which can be further compounded by the

extended class action litigation process, increased negative publicity, and unpredictable final outcomes subject to

the decisions of idiosyncratic judges and juries.

So even as the Bureau’s enforcement actions ebb, financial institutions should continue to closely monitor their

compliance with Reg E, or else they run the risk of costly, protracted class action litigation. Financial institutions

should also consider taking proactive risk-mitigation steps with the assistance of experienced class action counsel,

like building binding arbitration clauses and class action waivers into standard consumer-facing financial contracts.
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This entry has been created for information and planning purposes. It is not intended to be, nor should

it be substituted for, legal advice, which turns on specific facts.
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